Toga of Truth: Sharp Takes on High Stakes

LuxLeaks: the Big Deal Behind the Reveal

As November 2024 marks the tenth anniversary of the LuxLeaks investigation, we reflect
on the critical issues it unearthed about corporate tax practices, ethical governance, and
policy responses.

The Background

During the early 1990s Luxembourg attracted a number of multinational corporations. It did
so by implementing an EU directive that allowed firms to establish European headquarters
and pay taxes there rather than in countries where their subsidiaries operated. To meet
increasing demand, Luxembourg formalised a tax-ruling system, issuing binding advice
that offered companies predictability on tax treatment and liabilities for specific
transactions. While technically legal, this positioned Luxembourg as an attractive hub for
multinationals seeking to lower effective tax burdens at the expense of other nations’ tax
base and to the benefit of Luxembourg’s public purse. What began as a measure to
enhance certainty for companies transformed into a massive profit-shifting mechanism and
tax dumping, causing serious international concerns.

The Revelations

In 2014, the International Consortium of Investigative Journalists (IClJ) published
documents exposing secret tax rulings, drawn up by Big Four consultancy firms between
2002 and 2010, on behalf of their clients and endorsed by the Luxembourg tax
administration, which allowed for significant tax optimisation schemes to over 300
multinational companies, including Apple, Disney, and Pepsi.

Documents endorsed by the Luxembourg tax office, “Sociétés 6,” revealed the staggering
scale of these deals. A single office, with only 50 employees, issued thousands of tax
rulings, many signed by one and the same official. These rulings went beyond standard
tax compliance advice, enabling highly sophisticated tax arbitrage strategies that reduced
taxes on revenues earned across other EU jurisdictions.

These revelations — and the judicial rulings around them — have left a lasting legacy, one
which has reshaped the business and regulatory landscape and serves as an
indispensable case study on responsible corporate governance and the ethical challenges
in tax policy.

What are tax rulings?

A tax ruling provides taxpayer-specific guidance, thus obtaining assurance from tax
authorities about the treatment of a transaction, typically before it’'s undertaken. The
certainty it provides, in the form of reduced tax risk exposure, is valuable and many
companies are willing to pay a fee for it. The two primary types of taxpayer-specific rulings
are: (1) advance tax rulings (or “letter rulings”) and (2) Advance Pricing Agreements
(APAs). An advanced tax ruling is a written statement issued to a taxpayer that interprets
and applies tax laws to the taxpayer’s specific set of facts before the transaction is
consummated or before the taxpayer’s return is filed. Conversely, APAs address issues of



intracompany (“transfer”) pricing between related companies. They determine, in advance
of controlled transactions, an appropriate set of criteria for the determination of the transfer
pricing for those transactions over a fixed period of time.

There is nothing inherently wrong with tax rulings, as they increase certainty for both the
taxpayer and the tax administration.

However, governments can use these rulings to attract profits that might otherwise be
taxed elsewhere. In addition, a country can insert itself between two other countries,
allowing a multinational taxpayer to avoid taxation by either of the two other jurisdictions.
Arguably, Luxembourg’s tax rulings effectively rubber-stamped complex tax arbitrage that
saved multinational companies of paying considerable amounts of taxes, diverting a
modest amount to Luxembourg.

Dutch origins meet French Finance

The Netherlands, which had issued numerous tax rulings after World War 1l to attract
foreign investment, served as an important model. Luxembourg’s tax-rulings practice
expanded following the migration of Dutch fiduciaries and tax advisers in the late 1980s
when the Netherlands tightened its own practices. Picking-up on the ideas, Luxembourg’s
tax administration, the Administration des Contributions Directes (ACD), issued two
administrative Circulars in 1989 providing the tax treatment in specific situations. Later the
same year, the ACD issued a short internal memorandum describing a tax-rulings system,
which would allow for legally binding advice by the administration’s office. The issuance of
such a ruling was free of charge and confidential.

The demand for such rulings was particularly linked to Luxembourg's adoption of the
French holding company structure known as the Société de Participations Financiéres
(SOPARFI), utilised for managing investments. SOPARFIs can employ hybrid financial
instruments, such as convertible bonds, which may be classified as debt in one jurisdiction
and as equity in another. International companies leveraged this structure to facilitate profit
shifting and tax optimisation.

In its simplest form, this arrangement involves a cash injection from the parent company
into a Luxembourg-based SOPARFI, which then issues preferred capital securities to the
investing parent. The SOPARFI uses the proceeds to subscribe to subordinated medium-
term notes (MTNSs) issued by another subsidiary. The interest payments on these MTNs
are tax-deductible, enabling the SOPARFI to finance coupon payments on the preferred
securities, which are also exempt from tax. Upon maturity of the MTNs, the redemption
proceeds are used to retire the preferred securities, which may be converted into shares in
the parent company. In many cases, the physical presence of these intermediating hybrid
companies in Luxembourg is largely symbolic, with thousands of firms registered at a
single address.

This structure effectively allows companies to optimise their tax positions, particularly
when supported by a tax ruling, while maintaining flexibility in their financing and
investment strategies. It highlights how the regulatory environment facilitates creative
financial structuring.



While the Dutch influenced the origins of Luxembourg’s formalised rulings system, it was,
however, the Big Four accounting firms that facilitated its rapid growth through advancing
more complex variations on the use of hybrid financial instruments.

The Ethical Quandary

A European Parliament study estimated that corporate tax avoidance had resulted in
annual revenue losses of between €50 billion and €70 billion annually, underlining the
societal implications of such tax practices. It is worth noting, however, that the judicial
aspect of LuxLeaks solely focused on prosecuting those who leaked the documents that
exposed these practices, not the multinationals engaged in the schemes. Despite the
assumed legality of these tax avoidance arrangements, LuxLeaks has underscored the
real-world costs of aggressive tax practices for public goods and services, as well as the
ethical responsibilities of multinationals.

While the positive impact on the protection of whistleblowers in the ruling by by the
European Court of Human Rights is of importance in its own right, LuxLeaks essentially
illustrates a dilemma familiar in corporate strategy and ethics. On one side, tax
minimisation aligns with maximising shareholder value. On the other, such strategies can
erode public trust and deprive states of vital revenue, raising pressing questions about
corporate responsibility and the ethical imperatives of multinationals.

From a business perspective, the crux of LuxLeaks can thus be reduced to a
transformative case study that encapsulates the intersection of corporate governance,
ethics, and international tax policy.

The Regulatory Snowball

LuxLeaks catalysed a regulatory overhaul focused on tax transparency and fairness.
Initially, it inflicted reputational damage on Luxembourg as a financial centre, prompting a
global response. In 2014, the G20 adopted a new tax policy principle: “Profits should be
taxed where economic activities deriving the profits are performed and where value is
created.” This paved the way for the OECD’s Base Erosion and Profit Shifting (BEPS)
project, a set of 15 measures aimed at curtailing tax avoidance via profit-shifting.

In the EU, this shift was rapid and wide-reaching. By January 2017, member states had
adopted the Tax Transparency Package, mandating an automatic exchange of tax rulings
between EU tax authorities. A new Anti-Tax Avoidance Directive (ATAD Il) and the EU’s
DACG6 directive further regulated cross-border tax planning, placing obligations on tax
intermediaries to report potentially aggressive tax arrangements. Later updates with DAC7
addressed transparency in the digital economy, requiring platforms to report sellers’
earnings to ensure compliance.

Since July 2020, intermediaries are effectively required to declare to their national tax
authorities any cross-border schemes designed for tax avoidance.

The ripple effects of these reforms have been profound, especially for jurisdictions like
Luxembourg, where regulatory and fiscal policies are now more closely aligned with global
standards. This alignment fosters a business environment where transparency and ethical
accountability are seen as integral to long-term corporate sustainability. Indeed, while
SOPARFIs continue to operate in Luxembourg, the heightened regulatory environment



means they must now adhere to stricter transparency and anti-abuse regulations, reducing
the scope for aggressive tax planning that LuxLeaks originally exposed.

The Lessons of LuxLeaks

LuxLeaks brought to light tax schemes that, while technically legal, challenged notions of
corporate and global fairness and heightened awareness of harmful tax competition.
Undoubtedly, it was a pivotal event.

Today, LuxLeaks serves as a case study on the long-term strategic implications of ethical
decision-making for both companies and nations. It illustrates that the long-term costs of
eroding trust can outweigh short-term financial gains and underscores that mere legal
compliance is insufficient. Ethical responsibility and the reputational resilience it fosters
must be central to corporate strategy, particularly in an era of increasing demands for
transparency and fairness.

Business as Usual After the Storm?

Although the process for obtaining advance tax rulings has become more stringent,
companies can still seek clarifications regarding their tax treatment. This provides a
degree of certainty and facilitates effective tax planning. There is now a stronger emphasis
on transparency in the application process; companies are required to submit detailed
documentation and justifications for their tax positions, thereby making the process more
comprehensive.

It is important to note that the cost of tax rulings has generally increased due to
heightened scrutiny and regulatory changes. These rising costs reflect the enhanced due
diligence and compliance requirements imposed by Luxembourg authorities in the wake of
the LuxLeaks disclosures. Consequently, the price of obtaining tax certainty has
disincentivised smaller tax optimisation schemes, making it more challenging for
companies with limited resources to pursue such strategies effectively.

In addition to formal rulings, tax authorities, however, also offer informal tax rulings,
commonly referred to as "pre-rulings" or "informal guidance." While these are not legally
binding, they provide companies with preliminary insights into how the tax authorities might
assess their proposed arrangements. Such informal rulings can assist businesses in
gauging the likelihood of obtaining a formal ruling and enhancing their tax planning efforts.

An intriguing observation is that, despite the regulatory changes following the LuxLeaks
revelations, there has not been a significant exodus of multinationals from Luxembourg
over the past decade. It remains uncertain whether the factors previously discussed
significantly contribute to this trend. Holding companies continue to enjoy attractive
privileges, and foreign entities are taxed solely on income earned within Luxembourg,
rather than on their global income as tax residents are. This situation may be sufficient in
itself for some entities to maintain their presence in the country.

According to “The State of Tax Justice 2023” published by the Tax Justice Network, a non-
profit organisation that advocates for tax reform and transparency, Luxembourg shifted
approximately USD 38 billion in profits net inward, resulting in a tax loss of USD 12 billion
for other jurisdictions. While this figure is comparable to that of Ireland, it pales in
comparison to the Netherlands, where net inward profit shifting amounted to approximately



USD 180 billion, causing tax losses of USD 50 billion for other countries. Moreover, while
Luxembourg has a notable presence of letterbox companies, the Netherlands is more
prominent in this regard, particularly within the gas and oil trading sector. Remarkably, the
Netherlands has successfully navigated potential challenges in this context, steering clear
of the turbulent waters that affected Luxembourg.

These figures suggest that, while Luxembourg remains a significant player in the
landscape of international tax optimisation, it may no longer be the centre of gravity in the
EU. Instead, the Netherlands appears to take on a more dominant role, especially in
facilitating profit shifting and maintaining a robust framework for corporate tax planning.

The Road Ahead

LuxLeaks marked the close of an era for Luxembourg’s tax landscape, urging the country
towards greater alignment with international standards and elevating its global reputation.
Yet the impact of LuxLeaks extends beyond Luxembourg’s borders, sparking a global
dialogue on the responsibilities of corporations and governments alike. In a world
increasingly aware of the value of ethical governance, these revelations underscore the
importance of integrity and accountability in maintaining public trust—a principle that
applies equally to corporations and national institutions.

LuxLeaks also triggered a response of ‘goldplating’—regulation for regulation’s sake. But
in the fiercely competitive tax environment, despite this regulatory wave, countries
continue to innovate to attract international businesses, with the Netherlands currently
leading within the EU. It’s essential to acknowledge that stable, predictable tax policies still
play a vital role in supporting international business, securing jobs, and fostering growth.
Predictable tax frameworks offer businesses the certainty necessary for effective planning
and risk management.

For regulation to be effective, it must strike a careful balance. Excessive policy risks not
only driving mobile industries and government revenue away from the EU but may also
create an impression of hypocrisy. Just as “greenwashing” generates scepticism around
sustainability, inconsistent tax policies across the EU risk “tax washing”—superficial
reforms lacking true accountability. A level playing field should be the baseline for policy,
designed to correct market imbalances efficiently and equitably. Achieving this balance will
be a defining challenge for the decade ahead.
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